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(1) Contains a provision that the Sec-
retary considers adverse to the protec-
tion and development of the Seashore; 

(2) Does not comply with the federal 
standards set out in §§ 28.10, 28.11, and 
28.12; or 

(3) Fails to provide for the variance 
procedures of § 28.13. 

(b) A zoning authority from time to 
time may amend its ordinance. At such 
time the Secretary may revoke the ap-
proval of any ordinance or portion of 
an ordinance which fails to conform to 
these regulations. Upon resubmission 
by the zoning authority of an amended 
ordinance, the Secretary shall approve 
the ordinance, if it conforms with the 
requirements of paragraph (a) of this 
section. 

(c) Secretarial approval of a local or-
dinance will be withdrawn if the Sec-
retary finds that a zoning authority is 
not enforcing its ordinance.

Subpart C—Federal Review and 
Condemnation

§ 28.20 Review by the Superintendent. 

(a) The Superintendent, within 15 
working days of the receipt of a copy of 
an application for a variance, excep-
tion, permits for commercial or indus-
trial use, or special permit submitted 
to the zoning authority for any devel-
opment, use or change in use shall pro-
vide the applicant/landowner and the 
appropriate zoning authority written 
comments on the application. The pur-
pose of the Superintendent’s review is 
to determine if the proposed use or de-
velopment does not conform to the fed-
eral standards and the purposes of the 
Act or is likely to cause significant 
harm to the natural resources of the 
Seashore. If the Superintendent’s re-
view determines the proposal does not 
conform, the Superintendent shall in-
form the applicant/landowner and ap-
propriate zoning authority that should 
the proposed use or development pro-
ceed, the National Park Service may 
seek to enjoin the development and ac-
quire the property by condemnation. 

(b) The Superintendent may also ap-
peal the decision of the zoning author-
ity pursuant to procedures of local law.

§ 28.21 Suspension of condemnation 
authority in the communities. 

The Secretary has the authority to 
acquire land by condemnation. Upon 
Secretarial approval of local ordi-
nances, Secretarial authority to ac-
quire by condemnation private prop-
erty within the communities and ‘‘im-
proved property’’ in the Seashore Dis-
trict that conforms to the federal 
standards and the provisions of the Act 
or is not likely to cause significant 
harm to the natural resources of the 
Seashore is suspended, except as pro-
vided for in § 28.22.

§ 28.22 Condemnation authority of the 
Secretary. 

(a) The Secretary has the authority 
to exercise powers of condemnation 
with respect to: 

(1) Private property within the 8-mile 
area between the eastern boundary of 
Davis Park and the western boundary 
of the Smith Point County Park; 

(2) Any beach or water and such ad-
joining land as the Secretary deter-
mines is necessary for access to the 
beach or water; 

(3) Any property for which the Cer-
tificate of Suspension of Authority for 
Acquisition by Condemnation has been 
revoked; 

(4) Any property, if the approval of 
the ordinance of the zoning authority 
has been revoked; partially revoked, or 
an exception was made to the Secre-
tarial approval and such property fails 
to conform to these standards, or any 
property where the appropriate local 
zoning authority does not have an ordi-
nance approved by the Secretary; 

(5) Any property built or altered 
after October 17, 1984 that does not con-
form to the regulations in this part 28; 

(6) Any property which becomes an 
exception to or has been granted a 
variance, exception, or special use per-
mit after October 17, 1984 that fails or 
will fail to conform to the regulations 
in this part 28; 

(7) Any new commercial or industrial 
use that the Superintendent has deter-
mined does not conform with § 28.20(a). 
A new commercial or industrial use is 
defined as any commercial or indus-
trial use commenced after September 
11, 1964. Any change in use of a com-
mercial or industrial use including 
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construction, expansion, or conversion 
of an existing structure, or change in 
type, location, mode, or manner of op-
eration, constitutes a new commercial 
or industrial use; 

(8) Any property with respect to 
which the Secretary’s authority to 
condemn was not suspended and the 
property failed to conform to the fed-
eral standards existing at the time of 
construction, modification, or com-
mencement of a use, unless such con-
struction, modification or use con-
forms to the current federal standards; 
and 

(9) Any property in violation of a 
local ordinance required by § 28.12 (i) 
and (j). 

(b) Undeveloped property which is 
otherwise subject to condemnation 
under the Act is not subject to con-
demnation if it is located in the Dune 
District and is maintained in its nat-
ural state. 

(c) The Secretarial authority to con-
demn any property in the Seashore is 
suspended for any structure or use con-
structed, modified, or commenced prior 
to October 17, 1984 if: 

(1) It was built or conducted in con-
formity with local zoning ordinances 
and procedures in effect at the time of 
such construction or commencement or 
had been issued a variance under local 
law; 

(2) It was built or conducted in con-
formity to the federal standards exist-
ing at the time of such construction or 
commencement or to these standards; 
and 

(3) The local zoning ordinance is ap-
proved by the Secretary without excep-
tions, or if approved by the Secretary 
with exceptions, such exceptions are 
not pertinent or applicable to the prop-
erty. 

(d) The above provisions shall not be 
interpreted to otherwise limit or cir-
cumscribe the authority of the Sec-
retary to condemn property as pro-
vided by the Act, or other provisions of 
law.

§ 28.23 Certificates of suspension of 
authority for acquisition by con-
demnation. 

Upon approval of a local zoning ordi-
nance, a private property owner may 
apply to the Superintendent for a Cer-

tificate of Suspension of Authority for 
Acquisition by Condemnation. Proce-
dures for obtaining a certificate are as 
follows: 

(a) A property owner shall submit an 
application for a certificate to:

Superintendent, 
Fire Island National Seashore, 
120 Laurel Street, 
Patchogue, New York 11772.

(b) An application for a certificate 
shall contain: 

(1) A current survey of the lot show-
ing the dimension of all buildings, ac-
cessory structures, garbage and bicycle 
racks, all access walks, and any exten-
sions of the upper floors beyond the de-
veloped area on the ground level; 

(2) On the survey, the line of mean 
high water, the toe of the dune, and the 
crest of the dune shall be identified if 
they traverse the lot; 

(3) A floor plan of each floor of each 
building showing the configuration of 
all rooms and cooking facilities; 

(4) A vertical drawing of the struc-
ture showing actual ground level and 
building height; and 

(5) Copies of the original and all sub-
sequent building permit applications 
and permits, certificates of occupancy, 
certified-as-completed surveys, 
variances, special use permits, certifi-
cates of pre-existing use, or other docu-
ments relating to local authorization 
to develop or use the property. The 
burden rests on the applicant to show 
that the structure conformed to local 
law at the time of construction and at 
the time of each subsequent alteration 
and that the structure conforms to cur-
rent federal standards. 

(6) For commercial or industrial uses, 
the owner of the property shall submit 
further information describing the 
type, mode, and manner of operation. 
All local, county, state, or federal li-
censes and permits required for con-
struction, occupancy, operation of the 
commercial activity shall be sub-
mitted. Any change in use as described 
in § 28.10(a)(1)(iii) will require applica-
tion for a new certificate. 

(c) Upon receipt of the application, 
the Superintendent shall conduct a site 
inspection of both the interior and ex-
terior of the property. 
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